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Introduction and Applicability lMZIKA'dvisors
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We shall now look
at the provisions of

In our previous alerts, we dealt with the implications where a Hindu dies without
making a will, i.e., he / she dies intestate and the process of succession thereon as
per Hindu Succession Act (‘HSA'). The applicability of different legislations, based
on religion of the deceased & whether a Will is left behind by such deceased, is

summarized below:

Religion Testamentary I_ntestate_ the Indian
(with Will) (without Will) Succession Act,
1925 (ISA).
Hindus, Jain, Sikh, Buddhist Indian Succession Act, 1925 | Hindu Succession Act, 1956
Christian, Parsis, Jews Indian Succession Act, 1925
Muslims Muslim laws*

* In cases where the subject matter of property is an immovable property situated in the state of
West Bengal, Chennai and Bombay, the Muslims shall be bound by the Indian Succession Act,

’%~ 1925. This exception is only for the purposes of testamentary succession.
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Applicability of ISA based on Domicile and Property type HY'
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. h . incipl The applicability of succession laws based on the domicile at the time of
ISA prowde_s.t e succession princip es-based death and the type of property is as follows:
on the domicile of the deceased at the time of
death and the type of property (movable /
immovable property). Particulars Domicile in Domicile outside
India India
S _ Located in hall | Succession laws of
g ) Domicile is a place where a person has his India ISAshallapply | ¢ reign country
fixed habitat. In simple words, it means Movable
declaration of his intention to reside in a property Located SA shall angly | SUCcession laws of
particular place for the rest of his life. outside India shall apply foreign country
Located in
| bl India ISA
C A person can have only one domicile for the mmovable
purpose of the succession of the moveable property Located _ _
property owned by him. outside India Succession laws of foreign country

If a person dies leaving moveable property in India and if there is no proof of his domicile elsewhere, then the succession to the said
moveable property shall be regulated by the succession laws of India.
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Examples relating to Domicile Provisions W
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Mr. A, having his domicile in India, dies in France, leaving moveable property in France and

England, and both moveable and immoveable properties in India.

« The succession to all the movable properties owned by Mr. A (regardless of the location) shall be regulated by ISA since
his domicile was in India.

« The succession to Indian immovable property shall be regulated by ISA (place of domicile does not matter).

Mr. A, having his domicile in France, dies in India, and leaves property, both moveable and
immoveable, in India.

« The succession to the moveable property owned by Mr. A shall be regulated by the succession laws of France since Mr.
A’'s domicile was in France.

« The succession to the immoveable property owned by Mr. A shall be regulated by the succession law of India since
domicile of the deceased does not matter in case the immovable property situated in India.
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Domicile by origin / birth o'l
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The domicile of a legitimate child is the country in which
his father was domiciled during his birth.

The domicile of an illegitimate child is the country in
which his mother was domiciled at the time of his birth.

Domicile of origin prevails until a new domicile has been acquired
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Domicile by Acquisition / Choice

: A person can acquire a new domicile by taking up his fixed habitation
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! in a country which is not that of his domicile of origin, | @
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1 However, a person shall not be deemed to have taken up his fixed :

: habitatlon In Indla merely by reason Of hIS reSIdence In India In the 1 ’ ..............................................................

: course of carrying out of any profession ;
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Any person may acquire a domicile in India by making an application
with the respective State Government designated office (like Revenue
office / Tehsildar / District Magistrate, etc.,)

The said application shall include a declaration of the person’s desire
to acquire such domicile, provided that he has been resident
in India for one year immediately preceding the

time of his making such application.
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Domicile by Marriage W
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A wife’s domicile post marriage shall be the same as that of her husband.

~

Exception to the above rule: )
The wife’s domicile would no longer be the same as that of her

husband if they are separated by the sentence of a competent Court
or if the husband is undergoing a sentence of life imprisonment. y
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