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Brief taxation of Private Trust el
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The taxation of Private Trust is an intricate and complex issue. Despite various rulings, there is
still a lot of ambiguity with respect to many aspects.

A Trust is not considered as a separate taxable entity as section 2(31) of the Income Tax Act,
1961 (‘the Act’) does not include a Trust under the scope of definition of the term “person”.

Private Trust is taxed in a special manner through the taxation of trustees. Under the Income Tax
Act, trustees and beneficiaries are regarded as assessee and the income of the trust is taxed
either directly in the hands of the beneficiary or in the hands of trustees as representative
assessee (i.e., representative of beneficiaries).

For taxation purposes, a trust can be classified into two types viz - Specific trust
and Discretionary trust. Refer our upcoming series for detailed discussion on
the same
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Taxability of the settlor on transfer of assets HY'
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Section 47(iii) of the Act exempts the settlor from
taxation of any gains arising on transfer of capital 01
asset under an irrevocable trust.

In the case of a revocable trust, clubbing

provisions would apply and the income arising by

virtue of revocable transfer of assets shall be 02
chargeable to tax in the hands of the transferor /

settlor.

The above provisions are only for the purposes of
taxability of the transfer and does not in any way
affect the contractual rights and obligations as
may be prescribed in the trust deed.
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Clubbing provisions under the Income tax Act HY'
000

« All income arising to any person by virtue of a revocable transfer of assets shall be chargeable to tax as if
it were the income of the transferor and shall be included in the total income of the transferor.

« Atransfer shall be deemed to be revocable if:

o It contains any provision for the re-transfer directly or indirectly of the whole or any part of the
income or the assets to the transferor or

o It, in any way, gives the transferor a right to re-assume power directly or indirectly over the whole or
any part of the income or assets.

* There is no requirement for an actual retransfer or actual re-assumption of power. If the trust deed
contains any provision wherein the income or asset can be retransferred back to the settlor or power can
be reassumed by the settlor, the same would still be treated as a revocable transfer.

« However, the income earned from the assets transferred shall not be included in the total income of the
transferor if the trust is not revocable during the lifetime of the beneficiary.
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Comparison of important clubbing provisions
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Income tax Act, 1922 Income tax Act, 1961

Sec. 16(1) In computing the total income of an assessee

(c) .... all income arising to any person by virtue of a revocable
transfer of assets shall be deemed to be income of the
transferor:

Provided that for the purposes of this clause a settlement,
disposition or transfer shall be deemed to be revocable if it
contains any provision for the retransfer directly or
indirectly of the income or assets to the settlor, disponer or
transferor, or in any way gives the settlor, disponer or
transferor aright to reassume power directly or indirectly
over the income or assets.

Sec. 61. All income arising to any person by virtue of a
revocable transfer of assets shall be chargeable to income-tax
as the income of the transferor and shall be included in his total
income.

Sec. 63. For the purposes of sections 60, 61 and 62 and of this
section

(a) a transfer shall be deemed to be revocable if
(i) it contains any provision for the re-transfer directly or

indirectly of the whole or any part of the income or
assets to the transferor, or

(i) it, in any way, gives the transferor a right to re-
assume power directly or indirectly over the whole or
any part of the income or assets.

(b) "transfer" includes any settlement, trust, covenant,
agreement or arrangement.
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Case laws relating to revocability HY'
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