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Preface

Tax laws across the world encompass ‘transfer pricing’
requirements, which essentially provide that the transactions
between related parties should be carried out at an arm’s length
price. i.e., the price at which the transactions would have been
entered into with third parties. ‘Transfer Pricing’ provisions in tax
laws primarily aim at protecting the tax base of the country and

preventing shifting of profits to other jurisdictions.

UAE Corporate Tax law has also embraced the provisions in

relation to ‘transfer pricing’ and ‘payments to connected persons’

in their Tax Laws. This alert aims at providing an overview of the
said provisions.



Definitions (1/4)

Before we dive into the substantive provisions in relation to transfer pricing in UAE Corporate
Tax law, it is important to understand certain key terms.

Related Parties: The following are considered to be “Related Parties”:

e Natural persons related within the fourth degree of kinship or affiliation! are considered as
a related parties. For example, the following relation of self/ spouses (illustrative only) by
virtue of birth/ marriage are considered as related parties.

O
O
O

O

Spouse, Parents and Children are part of first degree of kinship.

Siblings, grandparents and grand children are part of second degree of kinship.
Uncle/ Aunt (i.e., siblings of parents), children of siblings are part of third degree of
kinship.

Cousins (children of uncle/ aunt) are part of fourth degree of kinship

e Aperson and its Permanent Establishment (‘PE’?) are considered to be related parties.

e Partners of an unincorporated partnership are considered to be related parties of each

other.

e Trustee, founder, settlor or beneficiaries and trust/ foundation (and its related parties, by
virtue of aforesaid provisions) are considered to be related parties to each other.

L Including adoption and guardianship 2 Including Foreign PE
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Definitions (2/4) g
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A natural person/juridical person and another juridical person are considered as related parties, where,

Let us look at certain examples to understand the above

. rovision:
Natural person/ Juridical person P

(individually or together with

‘ - a) Where Mr. X holds >= 50% of shares in A Ltd., Mr. X and A Ltd.
related parties’)

are considered as related parties

Directly/ indirectly holds b)

Where Mr. X and Mrs. X3 hold 25% of shares each (together own
50% or more of shares/

50%), Mr. X and A Ltd., and Mrs. X and A Ltd., are considered as
related parties.

ownership interest (or)
Has control over

c) Where Mr. X and Mrs. X hold 25% of shares each (together own
50%) in B Ltd., (intermediary) which in turn owns 100% in A Ltd.,
Mr. X and A & B Ltd., and Mrs. X and A & B Ltd., are considered

Juridical Person as related parties.

3 Spouse is a ‘related party’ by virtue of affiliation, as discussed above
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Further, Two are more juridical person are considered as related parties, where,

Person (individually or
together with ‘related
parties’)

Let us look at certain examples to understand the
above provision:

a) Where Mr. X holds >=50% of shares both in A Ltd., and

Directly/ indirectly holds B Ltd., A Ltd. and B Ltd., are considered as related
50% or more of shares/ parties

ownership interest (or)
Has control over b) Where Mr. X and Mrs. X* hold 25% of shares each
(together own 50%) in both A Ltd., and B Ltd., Mr. X and

A Ltd., A Ltd. and B Ltd., are considered as related
parties

Juridical Juridical
Person “A” Person “B”

Juridical persons “A” & “B” are considered to be related parties.

4 Spouse is a ‘related party’ by virtue of affiliation, as discussed above
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Definitions (4/4)

In the above definition of ‘related parties’, the important criteria of determining the related parties
relationship are shareholding or ownership interest and control. While shareholding or ownership
interest is a straightforward, it is important to understand, when it is said that one person has
control over the other.

Control: “Control” is defined as the ability of a person® for the following in relation to another
person: (a) Exercise 50% or more of voting rights (b) Determine the composition of board of
directors by 50% or more (c) Receive 50% or more of profits (d) Exercise significant control over
business affairs (e) Determine or exercise significant influence over the conduct of the business
and affairs

Connected Persons: A person is considered to be a “connected person” of the taxable person
in the following cases:

o An owner® of the taxable person
o Adirector or officer of the taxable person
o Arelated party of any of the above persons

In case of an unincorporated partnership, any partner or any related party to the partner are
considered to be connected persons.

M2K Advisors

5in his own right or by agreement or otherwise to influence a person ¢ A natural person who directly or indirectly owns an ownership interest or has control over

the taxable person
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M2K Advisors

The provisions of the Corporate Tax law in relation to Transfer Pricing are
discussed below:

The transactions or arrangements between related parties must be at arm’s
length, in computation of taxable income. Where the results of the transactions or
arrangements between related parties are consistent with the results of
transactions between third parties in similar transactions or arrangements under
similar circumstances, the transaction can be said to be meeting arm’s length
standard.

The arm’s length result of a transaction or arrangement between related
parties are to be determined using one or a combination of the below
methods:

= The comparable uncontrolled price method
= The resale price method

= The cost-plus method

= The transactional net margin method

. The transfer pricing methods prescribed for determination of arm’s length price is in line with the
. international practice prescribed by the Organization for Economic Cooperation and Development (OECD).
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Transfer Pricing (2/2)

________________________________________________________________________________________________________________________

Where none of the above methods can be reasonably applied to determine an arm’s length result in respect of any transaction
or arrangement, any other transfer pricing method can be applied.

Generally, in the absence of uncontrolled comparables publicly, transfer pricing method, other than those listed above
IS used in certain transactions. For example, Unique transactions like transfer or licensing of intangibles, Business Transfer,
Transfer of unlisted shares, Long-term buying and selling arrangements, Sale of assets, Guarantee provided/ received

| &%,
The following are the examples for other methods used: -

* Valuation of business |
» Valuation of assets (both tangible and intangible) x

i » Market price (quoted) of the commodities

» Statistical average prices or Standard rate cards or reference values

The choice of the “most reliable” transfer pricing method should be made, duly considering the following
factors in connection with the transactions/ arrangements with related parties:

« The contractual terms and characteristics

* The economic circumstances

* Functions performed, Assets employed and Riks assumed (FAR) by each of the parties
» The business strategies of each of the parties

* Availability of comparable data i' EE
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Procedures to be followed by the Tax Authorities (1/2) HY
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» The tax authorities may examine as to whether the transactions or arrangements
entered into between related parties meet arm’s length standard. Such
examination should be based on the transfer pricing method used by the taxable
person, where the same is appropriate duly taking into account the above
factors.

« The application of transfer pricing method as explained above may result in arm’s
length range of financial results or indicators.

* Where the results of the transactions or arrangements between related parties do
not fall within arm’s length range, the Authorities shall make adjustments to
taxable income. The information relied on by the tax authorities in determining
the arm’s length adjustment should be made available to the taxpayers.

* Where the authority or the taxable person makes adjustments to its taxable
income to meet arm’s length standard in respect of transactions or arrangements
with related parties, the tax authorities shall also make corresponding
adjustment to the taxable income of the related party.

» Further, where a foreign tax authorities make transfer pricing adjustment in
respect of a taxable income of a related party in respect of a transaction or
arrangement with a taxable person in UAE, such taxable person in UAE can
make an application to the tax authorities requesting corresponding adjustment
to be made to its taxable income.
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Procedures To Be Followed By The Tax Authorities (2/2)
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Allowing corresponding adjustment in the hands of other party to the transaction is a
welcome step, as the same ensures equitable approach and avoids double taxation in
the hands of both the parties of the transaction.

It would be interesting to watch the modalities to be followed in allowing corresponding
adjustment in the hands of UAE tax payer, where UAE tax authorities are not in
agreement with the transfer pricing adjustment made in the hands of other party to the
transaction by the foreign tax authorities. Mutual Agreement Procedures (MAP) may be
invoked in terms of tax treaties between UAE and other countries in such cases.

The following aspects have been clarified:

e Transfer pricing provisions are applicable in respect of transactions or arrangements
with related parties and connected persons, irrespective of whether such related parties
or connected persons are located in UAE mainland or free zone or a foreign jurisdiction.

e Transactions between the members of the tax group, which are eliminated in the J
consolidation of the Group’s financial results/ financial position are not subject to transfer
pricing requirements. \S

However, where the tax group is required to compute the standalone taxable income of
any of its member (for example, a subsidiary utilizing the tax losses incurred before
joining the group), such standalone taxable income should be determined duly taking
into account the provisions of the transfer pricing.
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Payment to Connected Persons

Payment or benefit provided to a connected person would be
considered as deductible expenditure, only if and to the extent the
same corresponds to the market value of services or benefits
provided by the connected person and such expenditure is incurred
wholly and exclusively for the business of the taxable person.

In order to determine whether the payment or benefit provided to a
connected person corresponds to its market value, the transfer pricing
provisions discussed above should be applied.

These provisions do not apply in the following cases:

A. The shares of the taxable person is traded on a recognized stock
exchange (in UAE or outside UAE, subject to regulations)

B. The taxable person is subject to regulatory oversight of a
competent authority of the UAE

Any other cases to which these provisions would not be applicable
may be specified in Cabinet Decision.
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Transfer Pricing Documentation (1/2)
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» The taxable persons are required to maintain the information regarding their transactions with the related parties and connected
persons.

e The authorities may require a taxable person to file the above information along with the tax return, by notice or through decision to be
issued by the tax authority.

Master file and Local file’

e Ataxable person, who has been a constituent company of a multinational group at any time during the relevant tax period, whose:
total consolidated group revenue is AED 3 Billion and 150 Million or more or taxable person’s revenue is AED 200 Million or
more are required to maintain both master file and a local file.

e The transactions or arrangements with the following related parties or connected persons should be included in the local file: A non-
resident person, An exempt person, A resident person who has elected for small business relief and meets prescribed conditions, A
resident person whose income is charged to tax at a different tax rate (as compared to the taxable person®.

e The transactions or arrangements with the following related parties or connected persons should NOT be included in the local file:

o Resident person other than those specified above

o A natural person, where the transactions were entered into as if they were third parties*

o Ajuridical person considered to be related party/ connected person solely by virtue of being a partner in the unincorporated
partnership, where the transactions were entered into as if they were third parties*

o A UAE PE of a non-resident person, whose income is subject to same corporate tax as that of the taxable person.

_______________________________________________________________________________________________________________________________________________________________________

7 Ministerial decision No. 97 of 2023 8 Transaction entered into by a taxable person in mainland (whose income is subject to tax @ 9%) and a related party who is a qualifying free zone
person (whose income is subject to tax @ 0%) could be covered under this Clause.

_______________________________________________________________________________________________________________________________________________________________________
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Transfer Pricing Documentation (2/2)

*Notes:

Transactions or arrangements are considered to have been entered into as if they
were with third parties, if both of the below conditions are met.

a) The transaction or arrangement is entered into in the ordinary course of
business

b) The parries are not exclusively or almost exclusively transacting with each
other.

Further, where activities of one of the persons are subject to detailed instructions
or comprehensive control of the other person (involved in the transaction or
arrangement), it shall not be regarded that they were acting independently. All the
relevant facts and circumstances shall be taken into account by the tax authorities
in determining if they were acting independently.

The Ministerial Decision has introduced additional test like ‘ordinary course of
business’and ‘exclusively’ or ‘almost exclusively’.

e The tax authorities may require the taxable persons to furnish the above
documentation within 30 days following the request or a later date as may be
directed.

e |t has been clarified that the businesses that claim ‘small business relief’ will
not have to comply with the transfer pricing documentation rules.
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Stay tuned for more updates on UAE!

Please find below the list of completed & upcoming alerts from the series. In case you have missed the previous alerts, click
on the hyperlink for the completed alerts to refer the same.

M . ) ; )

Taxation of Non-

- Permanent Exempt Persons &
Levy Of Corporate residents - State
Tax Sourced Income Establishment Exempt Income
N
5 . 6 . 7&8
) orporate ax Reliefs — Part | &
Deductions & calculations Tax Group
T Reliefs — Part Il
Determination of payments, tax credits

& refund

Taxablelrm}’
( 10 \ 11 \ 12 13

General anti-abuse Tax Procedures
¢ . rules & Corporate Law & Other India-UAE DTAA
Transfer Pricing Tax Compliances Key Provisions

k Provisions J

o

M2K Advisors



https://bit.ly/UAEKnowledgeSeries01
https://bit.ly/UAEKnowledgeSeries01
https://bit.ly/UAEKnowledgeSeries02
https://bit.ly/UAEKnowledgeSeries02
https://bit.ly/UAEKnowledgeSeries02
https://bit.ly/UAEKnowledgeseries03
https://bit.ly/UAEKnowledgeseries03
https://bit.ly/UAEKnowledgeseries05
https://bit.ly/UAEKnowledgeseries05
https://bit.ly/UAEKnowledgeseries05
https://bit.ly/UAEKnowledgeSeries06
https://bit.ly/UAEKnowledgeSeries06
https://bit.ly/UAEKnowledgeSeries06
https://bit.ly/UAEKnowledgeSeries06
https://bit.ly/UAEKnowledgeSeries07
https://bit.ly/UAEKnowledgeSeries08
https://bit.ly/UAEKnowledgeseries04
https://bit.ly/UAEKnowledgeseries04
https://bit.ly/UAEKnowledgeSeries09

THANK YOU M2K Advisors

UAE - Dubai
M2K Advisors USA
701 C Aspin Commercial Hyderabad - India M2K Advisors Inc
Tower, Sheikh Zayed Road, M2K Advisors LLP 16192 Coastal Highway, Lewes,
Trade Center FiI‘St, DUbai Manjeera Trlnlty Corporate County Of Sussex,
¢ Chennai - India
PO Box - 50810 JNTU Road, Plot No S2, Delaware - 19958
M2K Advisors LLP .
_ Telangana- 500072 Singapore
7th Floor, Briley One, .
Hyderabad M2K Advisors Pte Ltd

No. 30/ 64 Ethiraj Salai,
Egmore, Chennai - 600 008,
Tamil Nadu, India

The Octagon,
105 Cecil Street, #13-02
Singapore 069534

For any queries, reach us at:
knowledge@m2k.co.in

anoeo

This deck is intended for general guidance only and hence should not be considered as an advice or opinion. We do not accept any responsibility for loss occasioned to any
person acting or refraining from action as a result of any material in this deck. On any specific matter, reference should be made to the appropriate advisor.
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